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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
Unbundled Access to Network Elements ) WC Docket No. 04-313
)
)
Review of the Section 251 Unbundling ) WC Docket No. 01-338
Obligations of Incumbent Loca Exchange )
Carriers )
COMMENTSOF THE

NEW JERSEY DIVISION OF THE RATEPAYER ADVOCATE

l. INTRODUCTION.

The New Jersey Division of the Ratepayer Advocate (“Ratepayer Advocate’) submits
these comments in response to the Order and Notice of Proposed Rulemaking (“NPRM”) issued
by the Federa Communication Commisson (“FCC” or “Commisson’) on August 20, 2004, in
the above-captioned proceeding.

A. INTEREST OF THE RATEPAYER ADVOCATE IN THE INSTANT
PROCEEDING.

1. The Ratepayer Advocate hasa Distinct Interest in this Proceeding.

The Ratepayer Advocate is an independent New Jersey State agency that represents and
protects the interests of dl utility consumers, including resdentid, busness, commercid, and
indudrid entities. The Ratepayer Advocate participates actively in relevant Federal and date
adminidraive and judicid proceedings. The above-captioned proceeding is germane to the
Ratepayer Advocaters continued participation and interest in  implementation of the

Tdecommunications Act of 1996." The New Jersey Legidature has declared that it is the

Y Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (A1996 Act@). The 1996
Act amended the Communications Act of 1934. Hereinafter, the Communications Act of 1934, as amended
by the 1996 Act, will be referred to asAthe 1996 Acti or “the Act,” and all citationsto the 1996 Act will be
tothe 1996 Act asit is codified in the United States Code.



policy of the State to provide diversity in the supply of tdecommunications services, and it has
found that competition will Apromote efficiency, reduce regulatory deday, and foster
productivity and innovationd and Aproduce a wider sdection of services a competitive market-
based prices.f? The Ratepayer Advocate supports the customer benefits that will be redized
through the introduction and expanson of competition in New Jersey and the Natiorrs
telecommunications markets. Competition should result in lower prices, grester consumer
choices, and more rapid technologica innovation and deployment.

The Ratepayer Advocate has participated in dl mgor NJ-BPU proceedings concerning
UNEs and UNE pricing, and through this involvement has acquired and developed an in-depth
familiarity with the status of local competition in New Jersey, and the impact of Federa and
state regulatory developments on resdentid and smdl-busness consumers.  The Ratepayer
Advocate's interest in fodering pro-competition policies extends to its participation in
proceedings that contemplate inter-moda compstition. For example, the Ratepayer Advocate
submitted initid and reply comments in the FCC's Voice over Internet Protocol (*VolP’)
proceeding (WC Docket 04-36), and, is familiar with the posshilities and limitations of VoIP as
an dternative to basic telecommunications services.

The Ratepayer Advocate has a critical interest in this proceeding because the issues to
be decided herein will affect dl ratepayers, regardless of the carier from which they take
savice. Rates for unbundled network eements (“UNES’) and the ability of competitive loca
exchange carriers (“CLECs’) to offer UNE-based services will necessarily affect competition,
the market, and successful implementation of the 1996 Act. Competitive carriers must be able
to acquire UNE at rates that permit profitable sdes for both the CLECs and the ILEC.

Competition will emerge when carriers operate on a levd playing fidd, and a reasonably

2 N.J.SA. 48:2-21.16(a)(4) and 48:2-21.16(b)(1) and (3).



comparable cost-basis for dl carriers, both new and incumbent, is the first step to ensuring that
a livdy and viable market can form. As a representative of consumer interests, the Ratepayer
Advocate has in-depth familiaity with criticadly important granular market data in New Jersey,
with particular knowledge of mass market switching conditions and data.

The input of the Ratepayer Advocate, as well as other consumer advocate agencies and
organizations, is vitd to a reasoned decison of the Commisson in the instant proceeding.
Indeed, the court in United States Telecom Ass'n v. FCC (“USTA I1") ® explained that, “a federal
agency may turn to an outside entity for advice and policy recommendations, provided the
agency makes the find decisions itself.”* The Ratepayer Advocate submits herewith the
Affidavit of Susan M. Bddwin (“Bddwin Affidavit’) in support of the ingant comments, and
incorporates the data provided therein by reference in these comments. Generdly, and as
described in the Bddwin Affidavit, the Ratepayer Advocate urges the Commisson to consider
specificdly the impact of the find rules on consumers &bility to migrate among competitively
priced locd tdecommunications providers without disruption, and the prospects for meaningful
locd competition; the Ratepayer Advocate offered consgent recommendations in the New
Jersey Board of Public Utilities (“NJBPU") “Impairment Proceeding.™

2. USTA Il Providesfor States Advisory Rolein this Proceeding.

In responding to the issues about which the FCC seeks comment in the NPRM, the
Ratepayer Advocate relies upon and refers to the granular market data that the industry
submitted in New Jersey Board of Public Utilities Docket No. TO03090705. The Ratepayer

Advocate submits that state commissons continue to have a roe in establishing UNE

3/ United States Telecom Ass'nv. FCC 359 F.3d 544 (D.C. Cir. 2004).
4 Id.at 17.
5/ See |/M/O Implementation of the Federal Communications Commission Triennial Review Order:

Direct Testimony of Susan M. Baldwin on Behalf of the New Jersey Division of the Ratepayer Advocate, New Jersey
Board of Public Utilities Docket No. TO03040705 (Feb. 2, 2004).



regulaions and cannot be diminated from the process. The Commisson itsdf supports this
position, as evidenced by its brief in USTAI1:

The Act dso authorizes date commissions to make pricing
decisons for UNEs pursuant to guidelines set by the FCC. See 47
U.S.C. 8252(c)(2); see also AT&T, 525 U.S. a 384 (‘It is the
States that will gpply those [FCC] standards and implement that
methodology, determining the concrete result in  particular
circumgances.’). And the Act explictly permits states to adopt
unbundling rules of thar own that are consgent with section 251
and do not subdanttidly prevent implementation of that
provison's requirements. 47 U.S.C. 8251(d)(3). The Act thus
planly contemplates a meaningful role for the dates in the
unbundling process®

Further, as noted above, the USTA Il decision cearly recognizes states advisory role.
States possess firg-hand experience with UNES, which makes them uniqudy qudified to shape
the Commisson's determinations. In the attached Badwin Affidavit, the Ratepayer Advocate
addresses the changes to the Commission’s unbundling framework that are necessary, given the
guidance of the USTA |1 court.

B. SCOPE OF THE NPRM

The NPRM seeks comment on how the Commisson should craft new rules in response
to USTA Il in order to establish sugtaindble new unbundliing rules under Sections 251(c) and
251(d)(2) of the Act.” Spexificdly, the FCC seeks for comment on:

. how various incumbent LEC service offerings and obligations, such as tariffed

offerings and Regiona Bdl Operating Company (“RBOC”) section 271 access
obligations, fit into the Commisson’ s unbundling framework.?

6/ USTAI, supra. fn. 3, Brief of the United States Department of Justice and Federa
Communications Commission, at 23 (Dec. 21, 2003).

7/ See NPRM at para. 9.

gl Id. at fn. 34.



. how best to define rdevant markets (e.g., product markets, geographic markets,
customer classes) to develop rules that account for market variability and to
conduct the service-specific inquiriesto which USTA |1 refers.®

. how to respond to the D.C. Circuit's guidance on other threshold factors,
including the relationship between universal service support and UNEs.

. how to apply the Commisson’s unbundling framework to make determinations
on access to individua network eements.

. which specific network dements the FCC should require incumbent LECs to
make avalable as UNEs in which specific markets, conagent with USTA |1, and
how the Commisson should make these determinations, induding submission of
evidence a agranular level to support such requests.

. any other issues the FCC should addressin light of USTA 1.

. SUMMARY OF THE RATEPAYER ADVOCATE’'SRECOMMENDATIONS.

A. FINAL RULES MUST PROMOTE COMPETITION AND SUPPORT AND
PRESERVE THE INTENT OF THE 1996 ACT.

The Ratepayer Advocate submits that the Commisson's find rules should be
compatible with other tdecommunications laws and rules, i.e,, Section 271 requirements and
date purview over intrastate rates. The Ratepayer Advocate's recommendations, set forth in
these comments and supported by the Badwin Affidavit, attached hereto, are consstent with
the directives set forth in USTA Il and are intended to address the specific falings that the Court
identified with the Commission’s August 2003 Triennial Review Order.’®  Further, the
Commisson should establish UNE rules that encourage the economicaly efficient deployment
of fadlities by incumbent and new carriers. The Ratepayer Advocate does not believe that state

or Federa regulators should “pre-select” any particular mode of entry (Congress did not favor

9/ Id. at fn. 35.

10/ 1/M/O Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Deployment of
Wireline Services Offering Advanced Telecommunications Capability: Report and Order on Remand and Further
Notice of Proposed Rulemaking, CC Docket Nos. 01-338, 96-98, 98-147, FCC 03-36 (Aug. 21, 2003) (“ Triennial
Review Order”). The proceeding surrounding this Order is known colloquially asthe “TRO proceeding.”



any paticular mode). However, arguendo, the Commisson nonetheess chooses to promote
fecilitiesbased competition (see Bddwin Affidavit a para. 2), UNE-P is entirdy competible
with such a god. The Ratepayer Advocate submitted comments setting forth this postion in
greater detall in a prior Commisson proceeding.!* The Ratepayer Advocate adso notes that a
policy paper issued in September 2004 by the Phoenix Center for Advanced Legal & Economic
Public Policy Studies shows that pogtive effects of unbundling as it relates to broadband
deployment.*? This policy paper is fully conssent with the Ratepayer Advocate's postion that
competition, regardiess of the form, promotes the gods of the Act. As a result, there has been
an undue, improper, and short sghted emphass on promating facilities-based competition as a
driving force for dimination of the UNE-P.

The proprietary data that the industry submitted in NJBPU Docket No. TO03090705
are current as of June 2003. The Ratepayer Advocate does not have access to more recent,
proprietary data, but, given industry trends, the limited consumer options that exist for mass
market are likdy to be dminishing because carriers have been withdrawing from the resdentiad
market. For example, AT&T recently announced plans to stop marketing its resdentia
telephone service. This decison “was clinched by a recent regulatory setback that will make it
more expensve for AT&T and others to rent the Bdls lines to sdl smilar packages. MCI Inc.
and Sprint Corp. dso have throttled back on advertisng and marketing.” (“AT&T Posts 80%
Drop in Net, Confirms Consumer Retreat,” The Wall Street Journal, July 23, 2004, page A11).
Press reports indicate that both AT&T and MCI are for sde given the right deal. (“Bride or

Bridesmaid? AT&T and MCI May Compete for Suitors” The Wall Street Journal, August 2,

11 See I/M/O Review of the Commission’ s Rules Regar ding the Pricing of Unbundled Network
Elements and Resale of Service by Incumbent Local Exchange Carriers. Comments of the New Jersey Division of
the Ratepayer Advocate, CC Dkt. No. 03-173 (2004); see al so Affidavit of Eugene Floyd, PhD.

12/ See Phoenix Center Policy Paper Number 19: The Positive Effects of Unbundling on Broadband
Deployment George S. Ford, PhD and Lawrence J. Spiwak, Esq., Phoenix Center for Advanced Legal & Economic
Public Policy Studies, Washington, DC (Sep. 2004).



2004, page Cl). As evidenced from the Commisson’'s own Daly Digest, many smdler
competitors frequently file for authorization to cease provision of sarvice.

The Ratepayer Advocate submits that, ultimady, the litmus test of whether the find
rules are sound is whether they further the gods that Congress set forth in the 1996 Act. The
Ratepayer Advocate urges the Commisson to issue rules that further Congressonal gods and
the Commission’'s objectives, as informed by the states. Since the Commisson is now issuing
new rules, in those instances where it may disagree with the substantive arguments in the USTA
Il decison (as opposed to the issue regarding the unlawful delegation of authority to dates), the
Commission can establish rules that incorporate the agency’s adminidrative expertise even if
those rules do not conform precisaly to the policy issues as the Court framed them.

As described in greater detall in the Badwin Affidavit, the Ratepayer Advocate concurs
with the Commission (see, e.g., paras. 1, 10, 20) that avoidance of unnecessary ingtability and
consumer disruption is criticd to successful implementation of new rules.  Absent compelling
reasons to the contrary, the rules that the Commisson adopts in this proceeding should
endeavor to promote investor confidence in CLECS operations and consumer confidence in the
viability and longevity of competitive choice in the loca telecommunications market.  Indeed,
rules that provide gability for CLECs and serve to promote competition will foster investor and
consumer confidence.

B. THE COMMISSION SHOULD RELY UPON CONSISTENT AND
COMPARABLE DATA.

1 The Ratepayer Advocate has Updated Data to the Extent Possible.
In the indant comments, the Ratepayer Advocate has updated public data when feasible.
Incumbents have unique access to geographicaly disaggregated and carrier-specific market
share data as a rexult of supplying UNE loops, UNE plaform and collocation to their

competitors. I, in this proceeding, the incumbent carriers rely on updated granular data in



gther ther initid or reply filings {.e., data that is of a more recent vintage than the data that
cariers submitted in the state TRO proceedings), then parties should have an opportunity for
discovery. Alternatively, the Commisson should limit the andysis of proprietary data to the
data submitted in states TRO proceedings, and updated as necessary. As described in the
atached Bddwin Affidavit, the Ratepayer Advocate submits that the FCC should require ILEC
to suomit GIS data layers that incdude either municipd and/or wire center boundaries super-
imposed over ther proposed markets in order to permit informed andyses of the ILEC
proposed boundaries.

2. The Commission Should Complete the “Nine Month” Proceeding
Based Upon State-Specific Data.

The Ratepayer Advocate recommends that the FCC complete the “nine month”
proceeding initidly begun by the New Jersey Board of Public Utilities in New Jersey. This will
require updating the record and finishing the contested proceeding with the filing of additiona
tetimony, hearings, and submissons of briefs by the participaing parties. For example, based
upon the record that exised when the proceeding was suspended in March, the Ratepayer
Advocate submits that Verizon New Jersey (“Verizon NJ’) falled to demondrate tha the sdf-
provisoning trigger was met here in New Jarsey. As a result, the FCC should ill require
Verizon NJ to provide UNE-P in New Jersey. As discussed in more detail below, the Ratepayer
Advocate has substantive recommendations to guide the FCC in conducting the completion of
the trigger andyss for New Jersey and suggedtions for modifications to the “trigger” rules set
forth in Section 51.319(d) of the FCC' s regulations.

3. Current Data Does Not Support Elimination of UNE-P.

Further, as described in the atached Baddwin Affidavit, Verizon NJs filing in New

Jersey faled to demondrate that it consdered the variation in key drivers to the cost of

supplying the loca telecommunications market. Moreover, the UNE loop deployment data



suggests that Verizon NJs proposal masks important market structure differences among wire
centers. This pattern is amply insufficient to support dimination of UNE-P in New Jersey, and
may serve as a comparative model for andyss of data supplied in other states. Indeed, based
upon the Verizon NJ data that the Ratepayer Advocate reviewed in New Jersey, and as
described in the Badwin Affidavit, the FCC should conclude that Verizon NJ has failed to
demondrate that CLECs sarve the entire business market, let dong the entire mass market in
the proposed relief area.

The Ratepayer Advocate suggests that the FCC continue to require the RBOCs to
continue to provide UNE-P in dl states where they declined to file a petition in order to show
that dimination of the UNE-P would be appropriate under the applicable triggers. For example,
Verison did not file a trigger case in West Virginia or in Vermont. This gpproach should make
the process more manageable snce there are ggnificant number of States where no petitions
werefiled.

The Ratepayer Advocate further recommends that the FCC undertake in each state
where a trigger case has been filed a cost of service proceeding. Without a complete and
comprehensive cost of service proceeding, the FCC will not be able support its dam that cross
subsdies exis which subgdize resdential and rural customers.  As noted by the USTA I
decison, the FCC attempted to show that such below cogt retal rates are a factor in assessing
imparment. The D.C. Circuit essentidly criticized the FCC for making no attempt to connect
this barrier to entry either with structura features that would make competitive supply wasteful
or with any other purpose of the Act. A cost of service study would demonstrate whether the

TELRIC rates are in fact too low in comparison to the actua cost of locad service. If TELRIC



rates are in fact close to retall rates, then the “pifiata” effect’® is not present and the goals of the
Act are furthered and enhanced.

Additiondly, the Ratepayer Advocate submits that certain modifications to the
unbundling framework are appropriate at this time. If UNE-L is an appropriate substitute for
UNE-P, then one would expect an inversdy proportiona demand throughout the market for the
two products. As described in the Badwin Affidavit, ILEC should be required to provide
empirica evidence to support the notion that UNE-P may be replaced by other means of market
entry. Further, any triggers that utilize such data should be based upon FCC-established criteria
that define both ther application and target markets appropriately. As the Commisson itsdf
has stated,

state commissons are well suited to monitoring the operationa
aspects of this migrdion . . . State commissons have srong
incertives both to encourage competition (ass a means of
providing dtizens of ther dates with a choice of service
providers) as wdl to foster new investment (as a means of
promoting economic growth in their states.™
As st forth in the Bddwin Affidavit, impairment continues to exist in New Jersey for

mass market unbundled loca switching in dl reevant markets. See Bddwin Affidavit at paras.

24, 125-128.

13/ See USTA |1, 359 F.3d at 573 (“1n competitive markets, an ILEC can’t be used asa
pinata”).

4] Triennial Review Order at para 531.

10



C. SECTION 271 OBLIGATIONS ARE STILL BINDING AND
APPROPRIATE.

In the context of establishing new unbundling rules under sections 251(c) and 251 (d)(2)
of the Act, the Commisson seeks comment on how RBOC section 271 access obligations fit
into the current unbundling framework.®®> Under Section 271(c)(2)(B) the RBOCs must satisfy
a fourteen point “competitive checklist” of access and interconnection requirements before they
are dlowed to offer in-region long distance services. Of the fourteen checklist items, four have
been deemed to be UNEs under the standards of section 251(c)(3) and are therefore subject to
the unbunding requirements set forth in sections 251(c)(3) and 251 (d)(2). Specificdly, items
4 through 6 and 10 require the unbundling of loca loops, locd transport, loca switching, and
databases and associated signaling necessary for call routing and completion.*®

In its UNE Remand Order, the Commisson concluded that RBOCs must continue to
provide access to checklist items 4-6, and 10 , even if such access is no longer required under
section 251.%" The Commission aso concluded that under such circumstances, the RBOC could
price these dements based on the market instead of a forward-looking TELRIC prices™ The
Commission regffirmed its conclusons in its Triennial Review Order by finding that section
271 access obligations for network eements goply even where an eement has been removed

from the section 251(c)(3) unbundling list.® Furthermore, the Commission determined that the

15/ NPRM at para. 9.

16/ 47 U.S.C. 8§ 271(c)(2)(B)(iv-vi, X).

17/ UNE Remand Order, 15 FCC Rcd at 3906, para. 473.
18/ Id.
19/ The Commission stated that “BOC obligations under section 271 are not necessarily relieved based

on any determination we make under the section 251 unbundling analysis.”

11



terms and conditions of such access would be subject to sections 201 and 202 of the Act,
requiring that they be just, reasonable and non-discriminatory.®
The Ratepayer Advocate fully supports the Commission’s conclusion that section 271

requires RBOCs to provide unbundled access to network elements not required to be unbundled
under section 251 at prices that are just and reasonable in conformance with sections 201 and
202. States dong with the Federd government have the authority to ensure RBOC compliance
with the competitive checklist by ensuring that RBOCs continue to provide access to checklist
items at rates, terms, and conditions that comply with the Act. As to rates, the state commission
in each section 271 proceeding evauated RBOC rates for checklist items, pursuant to
methodology established by the Commisson. The Supreme Court in lowa Utilities Board
confirmed the dud role of the Commisson and state commissons in pricing network elements
by deting that:

[Section] 252(c)(2) entrusts the task of establishing rates to the

sate commissons . . . The FCC's prescription, through

rulemeking, of a requidte pricing methodology no more prevents

the States from establishing rates than do the statutory ‘Pricing

standards set forth in 252(d). It is the States that will apply those

standards and implement tha methodology, determining the

concrete result in particular circumstances®

The Ratepayer Advocate submits that the historica jurisdictional distinctions governing

intrastate and interstate applies fully to pricing of eements under Section 271 of the Act. For
example, the Commission has eiminated operator services and directory assstance as network
elements that must be unbundled under section 251 of the Act. However, the Commission dtill

regulates interdate operator services and directory assstance and states continue to regulae

these dements aswell because they are dso identified in Section 271.

20/ Triennial Review Order, para656.

21 AT&T Corp. v. lowa Utilities Board, 525 U.S. 366, 384 (1999).

12



Furthermore, the Commisson in edablishing that the just, reasonable and
nondiscriminatory pricing standard would apply to al network dements made available under
section 271 did not spedficdly preclude state commissons from edablishing rates for these
network dements nor did the Commisson modify the divison of pricing responsibility set forth
in the Act whereby the Commisson regulates interdate services, and the dates regulae
intrastate services. Therefore absent Congressiond intent to vest sole rate-making authority
with the Commission, it remains the responshility of the states to establish the actud rates of
Section 271 dements in accordance with the pricing standards established by the each Sate.

The Court in USTA Il endorsed the Commisson's concluson that RBOCs must
continue to comply with the unbundling obligations under section 271 even in the absence of an
imparment finding under section 251 and dso agreed with the Commisson’s determination
that the TELRIC pricing standard would not apply to Section 271 network dements®?  The
Court, however did not make a ruling on the role of ether the Commission or the states in
evduaing rates. Therefore the task of determining whether prices for network elements made
avallable pursuant to Section 271 remain with the Sates.

The Ratepayer Advocate aso recommends tha the FCC declare that RBOCS
obligations under Section 271 cannot be eiminated under the forbearance authority of Section
10 of the Act. Specificdly, Section 271(d)(4) precludes the FCC from limiting or extending the
requirements of the compstitive checklig contained in Section 271(c)(2)(B) of the Act. As a
result, the UNE-P and dl other network dements identified in this part must ill be made
avallable to al competitors. In addition, the Ratepayer Advocate recommends that the FCC

declare that state commissons have the right under Section 2(b) of the Act to establish the rates

22/ USTA Il , 359 F.3d at 589.

13



for intrastate loca switching, i.e, UNE-P provided under Section 271 of the Act and may set
rates based upon any reasonable methodology.?®

Furthermore, the Ratepayer Advocate submits that ample evidence shows that the
exigence and offering of special access services provides no bass for the dimingion of the
UNE-P. Empirica evidence has been supplied to show that specia access rates charged by the
RBOCs have lead to excessive returns®  Specia access rates are interstate rates which have not
been reviewed by state commissions as to whether such rates would be fair, just and reasonable

for use as trangport which is an intrastate service.

D. A RATIONAL TRANSITION PERIOD SHOULD BE CREATED.

The Ratepayer Advocate submits that the Commisson should maintain trangtion
mechaniams in order to preclude service disruptions to customers. As described in the Badwin
Affidavit, even if the Commisson supports a finding of non-iimparment in selected markets,
the harm caused by a premature discontinuance of UNE-P would be of greater detriment than
the dleged harm caused to the ILEC that may be required to provide it. Further, a trangtion
period is necessary in order to dlow CLECs to develop new UNE-L provisoning sysems. As
set forth in the Bddwin Affidavit, a trangtion period would contemplate a series of measures

intended to prevent customer disruption.®

z The Ratepayer Advocate notes that state commission could price network elements provided

under Section 271 of the Act using the “new servicestest” as defined in Sections 61.49(g)(2) and 61.49(h) of the
FCC regulations (see 47 C.F.R. 88 61.49(g)(2) and (h)). State commissions could also factor in whether the cost
alocation of joint and common costs should be adjusted to reflect RBOCSs' entry into long distance and the
FCC'’ s decision to decline unbundling for fiber to the premises. It isanticipated that reductionsin the allocation
of joint and common costs resulting from industry changes would be result in lower retail and wholesale rates
for users of plain old telephone service (“POTSs’). The Ratepayer Advocate recommendationsin no way affects
the rights of state commissions under Section 261(c) of the Act and state law to order an RBOC to provide
UNE-P under state law even if the FCC decides to eliminate UNE-P as an network el ement.

23/ Competition in Access Markets: Reality or Illusion, A Proposal for Regulating Uncertain Markets,
Ad Hoc Telecommuni cations Users Committee, filed in FCC WC Docket No. 01-338.

24/ See Baldwin Affidavit at paras. 116, 120-125.
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The Ratepayer Advocate opposes the FCC’s decision to permit rate increases during the
second sx month period, that is identified as the “trangtion period.” The Ratepayer Advocate
submits that only state commissons have the right to adjust UNE rates under the Act. The FCC
may set the methodology but the actual setting of rates is the province of the individual state
commissons®®  As a result, the portion of the FCC's order is ultra vires and not otherwise
enforceable.

More importantly, the Ratepayer Advocate suggests that the FCC exercise the
forbearance authority under Section 10 of the Act to forbear from the application of the
necessary and impair standards of the Act as it relates to UNE-P. The Ratepayer Advocate
submits that the only real prospect for mass market resdentid and smdl business customers
having meaningful choice of service providers envisoned by the Act is through mantaning of
UNE-P under Section 251 and Section 252 of the Act. At this time, it is not ressonable to
expect that facilitiesbased compstition can and should develop as the primary source of
competition under the Act. The myriad problems associated with hot cuts including technical
and cost issues do not provide assurances that UNE-L would offer CLECs the ability to serve

on a competitive basis mass market customers.?’

25/ See AT& T Corp. v. lowa Utils. Bd., 525 U.S. 366 (1999); Verizon Communicationsv. FCC, 535
U.S. 467 (2002).

271 The Ratepayer Advocate notes that there is an open issue regarding whether the delegation to state
commissions to conduct batch hot cut proceedings survived the USTA Il decision finding delegation of impairment
to the states as misplaced. The Ratepayer Advocate asks that the Commission clarify thisissue since it impacts
whether the Commission will need to assume the batch hot proceedings currently underway in various states.
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E. NEW JERSEY GRANULAR DATA SHOWS THAT THE CLECS ARE
IMPAIRED WITHOUT UNE-P.

The New Jersey granular data clearly and convincingly demondrates that the CLECS
competitive pogtion in the loca market is tenuous and the volatility within the loca exchange
market that is exacerbated by the churn in customers®® Furthermore, in the intervening period
of the last aght months the prospects of competitive choice among suppliers of basc loca
telecommunications services for the mass market has suffered serious and substantial set backs.

AT&T Communications has announced that it will no longer pursue resdentid
customers. MCI is downsizing, laying off employees and possibly putting itsdf up for sde®
The initid conclusons identified in the testimony offered by the Ratepayer Advocate in the
New Jersey 9 month proceeding are not undercut by the period of time between filing of such
testimony and the filing of comments herein.®* Verizon NJ has not shown that there are any
areas in New Jersey where the dimination of unbundled mass market switching would not
impair CLECs.

A critica examination of the evidence offered by Verizon NJ in support of its proposed
redlevant market of various Metropolitan Statistical Areas (*“MSAS’) also reveds that Verizon
NJ has not shown that there are any areas in New Jersey where the diminaion of unbundled
mass market switching would not impair CLECs**

Esstidly, the granular data shows that Verizon NJ's assertion that CLECs are serving
a paticuar MSA is flaved. Generdly, the CLECs identified by Verizon NJ are serving only

“a ssgment within the market.” CLECs that serve a few isolated and de minimus segments of

28/ See Baldwin Affidavit at para. 17.
29/ Id. at paras. 19-23.

30/ Id. at para. 20.

3y Id. at para. 78.
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an entire MSA should be irrdevant to an impairment andyss® In fact, the detailed evidence
show that the CLECs idetified by Verizon NJ do not serve resdentia and small business
customers throughout Verizon NJ's proposed rdevant markets®*® If CLECs are not actualy
saving residential customers throughout a market, they cannot and should not be counted
toward compliance with the sdf-provisoning trigger. The granular data dso demondrated that
the Verizon NJ's dleged candidates for satisfaction of the self-provisoning trigger do not serve
the entire business market, let done the entire mass market in its proposed relevant market.**

The Ratepayer Advocate further submits that SBC be excluded from the Commission’s
determingtion as to whether the sdf-provisoning trigger is met in New Jersey markets, the
Bddwin Affidavit sets forth the proprietary data upon which this recommendation is made (see
Badwin Affidavit at para. 84). If SBC is included in the trigger framework in New Jersey, then
the number of self-provisioning CLECs should be increased from three to four. The Ratepayer
Advocate dso submits that the Commisson’'s “potentid deployment” anaysis should be
diminated from the find rules, snce the mechaniam invites widdy disparate views regarding

the potentid profitability of a CLEC's entry into a particular market. See Bddwin Affidavit at

paras. 151-154.
32/ Id. at para. 77.
33/ Id. at para 101.
34/ Id. at para. 104.
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Accordingly, the Ratepayer Advocate submits thet the UNE-P must remain available in
New Jersey for the reasons set forth in the Badwin Affidavit wherein the Ratepayer Advocate's
witness concludes:

Based on my andyss of the evidence submitted in New Jersey
BPU Docket No. TO03090705, | conclude that Verizon NJ has
not demonstrated that the sdf-provisoning trigger necessary to
make a finding of non-imparment has been met. Although, as |
demondtrate in Section 11, geographic markets that correspond
with wire centers are more appropriate than the ones that Verizon
NJ proposes, regardless of the whether the Commisson adopts
Verizon NJs proposed market definitions or ming Verizon NJ
has faled to demondrate that the sdf-provisoning trigger is
met.*

If the FCC wants to update the data to assess its impact on the gpplication of the sdlf-

provisioning trigger, the Ratepayer Advocate recommends that the FCC require Verizon NJ to:

submit a new imparmentt filing, based on recent data, and with
information disaggregated to the wire center level. Within each
wire center, Verizon NJ should provide information separately (in
Spreadsheet and printed format) as to its quantities of (@)
resdentia customers; (b) resdentia lines, (C) busnesses with one
ling; (d) businesses with two lines, (€) businesses with three lines
etc. The FCC should direct CLECs to provide comparable
information.  All carriers should be required to provide Statewide
totals for each of these categories®

Ladly, as described in the Badwin Affidavit, the Ratepayer Advocate submits that the
instant proceeding be conducted on the basis that traditiona POTS service market is the
relevant market for extraction of data: gpedificaly, VolP and/or cable-based telephony is not

relevant to the ingtant investigation and promulgation of rules rlated to UNE-P.*’

35/ Baldwin Affidavit at para. 110.

36/ Baldwin Affidavit at para. 75.

37/ While the Ratepayer Advocate supports (and has previously supported) the notion of inter-modal
competition, see, e.g., fn. 7 and accompanying text, supra., the Ratepayer Advocate draws a distinction between
cable telephony and Vol P and other models of intermodal competition: in order for a customer to take cable
telephone or Vol P, the customer must purchase a broadband width line, the cost of which often exceeds a standard
“POTS’ land-line. Therefore, they are not substitutes for UNE-P-based offerings for purposes of the application of
the self-provisioning trigger.
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F. THE FCC SHOULD EXERCISE THE FORBEARANCE AUTHORITY
UNDER THE ACT TO ELIMINATE THE NECESSARY AND IMPAIR
STANDARD IN THOSE RELEVANT MARKETS WHERE THE SELF-
PROVISIONING TRIGGER ISNOT MET.

The Ratepayer Advocate submits that the FCC should exercise the forbearance authority
set forth in Section 10 of the Act to eliminate the necessary and impair standard of Section
252(d)(2) of the Act.*® Section 10 of the Act permits the FCC to decline to apply any regulation
or provison of the Act to in dl or some part of any geographic markets as applied to a carrier or
a paticular tdecommunications servicee The FCC need only make three determinations in
order to exercise the authority granted under Section 10 of the Act. The three determinations
are

. enforcement is not necessary to ensure that the charges, practices, classfications,

or regulations by, for, or in connection with that telecommunications carrier or
savice are jud and reasonable and ae not unjustly or unreasonably

discriminatory;

. enforcement of such regulation or provison is not necessary for the protection of
consumers, and

. forbearance from applying such provison or regulation is consgtent with the
public interest.

The record edablished in the 9 month proceeding cearly shows that resdentid and
sndl busness cusomers have no red choice of service provider without continuation of the
UNE-P. The exhaustive New Jersey proceeding amply demonstrates that Verizon NJ failed to
show the sdf-provisoning trigger was met for any geographic area let done for the reevant
market defined by Verizon NJ.  Trigger proceedings involve tremendous resources from dl
interested parties and to avoid Smilar onerous requirements in the future, the FCC should use
the record it has to forbear from gpplying the necessary and impair standard to New Jersey. As

mentioned previoudy, in those states where the RBOC declined to even file a mass market

38/ See 47 U.S.C. §160and 47 U.S.C. § 251.
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switching trigger case, the FCC should likewise find that forbearance is appropriate and decline
to apply the necessary and impair standard in those states as well.

As the Ratepayer Advocate noted, the key driver to innovation and technologica
advancement is not the form of competition, but the existence of competition. The UNE-P
promotes competition which, in turn, is good for consumers and serves the public interest.
Verizon NJs man argument and opposition to the continuation of UNE-P relates to the fact
that TELRIC rates are set too low in comparison to retail rates that are subsidized. Verizon NJ
can no longer make that argument with respect to TELRIC rates in New Jersey. The NJ-BPU
revised UNE rates, including the 2-wire loop rate and switching rate, upwards to a Statewide
average of $10.32.*° Verizon NJs retail business lines rates in New Jersey for a 2-Wire loop
range from a low $10.65 to a high of $12.96 that reflect four rate groups.*® Verizon NJ has
never contended that business line rates in New Jersey are below cost and subsidized. The
Ratepayer Advocate recommends that the Commission conduct a cost of service proceeding to
actudly determine whether any retall rates are in fact subsidized. Even if it could be shown that
some subsidy existed, the Ratepayer Advocate submits that the FCC could properly address that
issue by merdy changing its treetment of the subscriber line charge (“SLC”). Currently, the
CLEC who purchases the UNE-P is entitled to receive the entire SLC. The Ratepayer Advocate
has recommended in the FCC's TELRIC proceeding that the FCC consider apportioning the

SLC based upon whether the UNE-P rate is at the high or low end of the pemissble range of

39/ See |/M/O The Board' s Review of Unbundled Network Elements Rates, Terms and Conditions of
Bell Atlantic-New Jersey, Inc.: Decision and Order, New Jersey Board of Public Utilities Docket No. TO00060356
(May 7, 2004).

40/ See Bell Atlantic New Jersey, Inc., Tariff B.P.U. N.J. No. 2 Exchange and Network Services,
5.2.1.C Monthly Rates. Rate Group A is$10.65 for first line, Group B is$11.76, Group Cis$12.77 and Group D is
$12.96 and second lines called auxiliary lines are $6.56, $7.78, $8.60, and $8.82. The Ratepayer Advocate aso
notes that all revenues and all expenses should be considered in whether in whether TELRIC rates are too low.
Verizon NJreceives revenues from interstate and intrastate access, collocation revenue, and other areas which

supplement the loop rate charge.
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TELRIC rates** Accordingly, adoption of such an approach, would effectivdy diminae any
question whether the forbearance from application of the necessary and impar standard with
respect to UNE-P would satisfy the first condition for application of Section 10 of the Act.

G. THE WIRE CENTER IS THE APPROPRIATE RELEVANT MARKET

AND CLECS MUST SERVE BOTH RESIDENTIAL AND BUSINESS
CUSTOMERSIN THE RELEVANT MARKET.

The Commisson seeks comment on how best to define relevant markets in order to
develop rules that account for market variability and to conduct the service-specific inquiries
referred to in USTA Il. “ The Triennial Review NPRM, incorporated by the Commission into
the instant NPRM, also seeks comment on how best to define markets.*®

The Raepayer Advocate submits that the proper definition of relevant markets is
imperdtive for the purpose of assessng whether imparment exids. As set forth in the Badwin
Affidavit, rdevant markets include product markets (i.e., mass market vs. enterprise market),
geographic market (i.e, the physcd boundaries), and customer class (i.e., resdentid vs.
business).** The Ratepayer Advocate submits that the Commisson cannot undertake an
andyss of imparment in the tdecommunications market until and unless these markets have

been properly defined.

41 See I/M/O Review of Commission’s Rules Regarding Pricing of Unbundled Network Elements and
Resale of Service by Incumbent Local Exchange Carriers, WC Docket No. 03-173 and Ratepayer Advocate's
comment and reply commentsfiled therein.

42/ NPRM, para. 9.

43/ NPRM, para. 11, fn. 39; Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996,
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-338,
96-98, 98-147, Notice of Proposed Rulemaking, 16 FCC Rcd 22781 (2001) (“ Triennial Review NPRM"), paras. 39,
43,57-58.

44/ See Baldwin Affidavit, para. 25.
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The Ratepayer Advocate recommends that the Commisson differentiate between the
mass market* and the enterprise market*® by smply dassfying the lines provisoned at a DSO
level as mass market lines, and dassfying the lines provisioned at DS1 and above as enterprise
market lines*” Regarding mass market customers, the Ratepayer Advocate further recommends
that the Commisson determine whether CLECs are sarving the entire business market, or only
a portion of the market. For example, if CLECs are only serving customers with four or more

lines, they should not be considered a direct competitor to the ILEC.*®

45/ The Commission has stated:

Mass market customers consist of residential customers and very small business
customers. Mass market customers typically purchase ordinary switched voice
service (Plain Old Telephone Service or POTS) and afew vertical features.

Some customers al so purchase additional lines and/or high speed data services.
Although the cost of serving each customer islow relative to the other customer
classes, the low levels of revenue that customerstend to generate create tight
profit marginsin serving them. Thetight profit margins, and the price sensitivity
of these customers, force service providers to keep per customer costs at a
minimum. Profitsin serving these customers are very sensitive to administrative,
marketing, advertising, and customer care costs. These customers usually resist
signing term contracts. Triennial Review Order at para. 127 (internal citations
omitted).

46/ The Commission has stated:

Small and medium enterprises are willing to pay higher pricesfor

telecommuni cations services than the mass market. Indeed, they are often
required to do so under business tariffs. Because their ability to do business may
depend on their telecommuni cations networks, they are typically very sensitive
to reliability and quality of serviceissues. These customers buy larger packages
of servicesthan do mass market customers, and are willing to sign term
contracts. These packages may include POTS, data, call routing, and customized
billing, among other services. Although serving these customersis more costly
than mass market customers, the facts that enterprise customers generate higher
revenues, and are more sensitive to the quality of service, generally allow for
higher profit margins. The higher profit margins and greater emphasis on quality
of service can provide agreater incentive to competing carriersto provision their
own facilities, and the higher revenues make it easier to cover the fixed costs of
installing such facilities. Triennial Review Order at para. 128.

47 See Baldwin Affidavit at para.27.

48/ On May 18, 2004, Verizon NJ provided New Jersey CLECs with notice that after August 23,
2004, it would no longer provide them with unbundled switching to serve enterprise customers subject to the
Commission’ sfour-line carve-out rule. The New Jersey Board of Public Utilities ultimately issued a“ stand still”
Order direction Verizon NJto continue provision of the elements. Verizon NJ appeal ed this decision to the United
States District Court, District of New Jersey on September 14, 2004 (Civ. Action No. 04-4438-WHW).
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The Triennial Review NPRM sought comment on how to take geography into account in
the Commisson’s unbundling andyss and what kinds of “geographic ddineations would be
ussful” to such an andysis® The Ratepayer Advocate contends that the unbundling framework
should be applied at the wire center levd, which is the appropriate geographic market to use in
assessing imparment.  The wire center is the logical choice because it reveds where customers
are actudly being served. The wire center adso corresponds with the economics of supply and
demand for retall and wholesde services, is adminidraively feasble, and recognizes disparate
customer densities® Verizon NJ, however, advocated the use of MSAs to define the relevant
markets for the purposes of imparment. Verizon NJ initidly described the purported benefits of
uing MSAs, and then stated that the Board could choose to use density zones within the
MSAs>  The Newark and Camden MSAs include wire centers with densty zone
dassfications of 1, 2, or 3.2 Under the “dternative’ proposd, Verizon NJ seeks a finding of
norHimparment only for those wire centers classfied in densty zones 1 and 2.°° Verizon NJ,
however, fals to address or to provide any compelling evidence as to why it excludes zone 3
territory and why it contends there is no imparment in zones 1 and 2. The Ratepayer Advocate
submits that Verizon NJ s proposed use of MSASs to define geographic markets for the purpose

of the Commisson’'s imparment andyss is vague and unsupported by witnesses in the date

proceedings.®
49/ Triennial Review NPRM, para. 39.
50/ See Baldwin Affidavit at paras. 29-30.
51/ Id. at 11-14.

52/ Three density zones exist for pricing UNE loopsin New Jersey. Wholesale Loop Costs, Summary
Order of Approval, New Jersey Board of Public Utilities Docket No. TO00060356, December 17, 2001, Attachment
A.

53/ 1/M/O Implementation of the Federal Communications Commission Triennial Review Order: New
Jersey Board of Public Utilities Docket No. TO03040705, Verizon NJ response to RPA-TRO-93.

54/ For instance, the New Jersey Ratepayer Advocate propounded several discovery requests seeking
the basis on which one of Verizon NJ s withesses concluded that CLECs will seek to serve customersthroughout an
MSA. Theresponsesindicated that his conclusion was based on general economic theory and that, in fact, CLECs
may not seek to serve all portions of the market (i.e., MSA). See I/M/O Implementation of the Federal
Communications Commission Triennial Review Order: New Jersey Board of Public Utilities Docket No.
TO03040705, Verizon NJ sresponses to RPA-TRO-132 through RPA-TRO-137.
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The Ratepayer Advocate further contends that CLECs are impared in a given
geographic market unless and untii CLECs serve both residentid and business customers.
CLECs mug serve both resdentid and business customers to be conddered serving the entire
mass market. The Commisson should continue to be guided by its andyss in the Triennial
Review Order regarding the digtinctions in customer class within the mass market in which it
stated that, “[i]n circumstances where switch providers (or the resdlers that rely on them) are
identified as currently serving, or capable of serving, only part of the market, the date
commission may choose to consider defining that portion of the market as a separate market for
purposes of its andysis™® Furthermore, the residentid and smal business market differ for
severa reasons, which means that, for the purpose of andyss, the Commisson should consider
separately whether the rdevant markets are actudly served.  As illustrated in the attached
Affidavit, the residential market is a distinct customer class within the mass market and the fact
that Verizon NJ charges different rates for resdential and business local exchange is evidence
of separate markets.®® It is therefore essentid to examine whether mass market customers are
being served in both the resdentid and business sub-markets. Moreover, the Commission

should examine the degree to which CLECs serve the entire mass market.®’

55/ TRO, fn. 1552. The Triennial Review Order Errata does not change the wording of thisfn.,
although it does change the sentence to which thisfootnote refers, i.e., the sixth sentence.

56/ Attachment SMB-3 of the Baldwin Affidavit also demonstrates that price discrimination
differentiates areas within Verizon NJ' s proposed geographic markets. This geographically-based price
discrimination undermines the validity of Verizon NJ' s proposed, excessively broad geographic areas.

57/ See Baldwin Affidavit at para. 103.
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H. THE ELIMINATION OF LINE-SHARING REQUIREMENTS
WARRANTS RECONSIDERATION.

The Ratepayer Advocate aso urges the FCC to revidt its decison diminating line
shaing as part of its Triennial Review Order. Line sharing promotes increased competition and
fufillment of the goals of the Act. Although the FCC did not request comment and input on
this issue as part of the subject NPRM, the Ratepayer Advocate submits the FCC should revisit

its handling of line sharing as part of this proceeding.

1. CONCLUS ON.

WHEREFORE the reasons set forth above and in the Affidavit, the Ratepayer Advocate
submits the following recommendations to the Commission:

. find rules should promote competition and preserve the intent of the 1996 Act;

. the Commission should rely upon consstent and comparable data;

. Section 271 obligations are ill binding and appropriate, and state commissions
have authority to set intrastate rates,

. arationa trangtion period should be created;

. New Jersey granular data evidences that CLECs are impaired without access to
UNE-P;

. the FCC dhould exercise forbearance authority and eiminate the necessary and
impar standard in those rdevant markets where the sdf-provisoning trigger is
not met;

. the wire center is the appropriate rdevant market and CLECs must serve both
resdentia and business customersin the relevant market, and

. the dimination of line-sharing requirements warrants reconsideration.
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